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Timeline 
 
Introduction          10 min 
 
A. Escrow Account Management 20 min 
B. Termination – Caution: Independent Contractor vs. Employee? 15 min. 
C. Background and credit checks 10 min. 
D. Listing Accuracy 10 min. 
E. Contracts, forms, and verification of information (Johnson v Davis) 20 min. 
F. Contract Deposits & 61J2-14.008 15 min. 
G. Self-dealing and advising the seller of the financial consequences 10 min. 
H. File and Record Security 10 min. 
I. REO transaction; absolute accuracy and timeliness 10 min. 
J. Short Sales and unauthorized practice of law 10 min. 
K. Short Sales: Your Customer’s Questions Answered 20 min. 
 
Total           150 min. 
           (3 hours) 
 
 
 
 

Course Objectives 
 
At the end of this course, the student will be able to: 
 

• List the guidelines in Chapter 475 that apply to Escrow Management 
• Determine the difference between an employee and a independent 

contractor 
• List steps to take when hiring to reduce liability 
• State the proper way to handle
• List appropriate procedures when dealing with file and record security (of 

customers’ personal information, i.e. SS#, address, financial, etc.) 

 a contract deposit 

• Define and understand unauthorized practice of law 
• Explain the short sale process to their customer 
• List some of the risk elements of the short sale process 
• Explain a basic understanding of Johnson v. Davis 
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y its very definition, risk management assumes there is a risk or risks to be managed.  In 
virtually every business endeavor, risk is a byproduct of existence.  In the real estate 
profession, risk exists on several fronts.  In fact we don’t even have to have a transaction 

in order to create risk. This course will speak to and help you avoid the most common risks 
associated with the ownership of a Brokerage firm and the practice of Real Estate sales and 
management. 
 
This course presents several recommendations, but should not to be construed as the final word 
on risk management.  Your job is to understand the risks, prepare for them, and avoid the 
creation of unnecessary risk. 
 
If you’re responsible for the operation of your Brokerage firm, a good starting point in risk 
management is the creation of a Policy manual. In the event of a lawsuit against you or one of 
your licensees, a well-written and enforced Policy Manual can serve as a strong defense.  When 
you can prove you have a policy against the wrong you’ve been charged with your corporate risk 
is reduced. When you can further prove that your staff is trained per the policy manual to not do 
what you or they have been charged with, liability may be further reduced. 
 
Let’s take a look at ten different problematic areas including an extended look at Short Sales - # 
10, all of which should be covered in a well written policy manual. 
 

A. Escrow Account management 
Florida law does not

 

 require a brokerage firm to maintain an escrow account.  You 
may deposit money meant for escrow into a qualified Title company or Attorney’s 
office, provided all parties are aware of the final depository.  Should you choose to 
maintain an Escrow (Trust) account, there are very specific statutes governing the 
operation of this account.  In many areas of this course we’ve referred to risk from 
the civil standpoint, as in a Buyer or Seller suing you or your firm.  When discussing 
Escrow accounts we’re adding to the civil risk, and including FREC oversight of Escrow 
accounts.  This is an area of FS 475 with a zero tolerance policy. At a minimum your 
policy manual should provide for: 

a. Who may accept money/check for escrow deposit 
 
b. Who may sign or acknowledge receipt of such a deposit 
 
c. When must it be given to the manager or broker 
 
d. When must it go into an approved account 
 
e. When can the deposit be paid to one of the parties in a transaction 

B 



Risk Management, by Steven David, CRS, CRB, GRI, MBA 2010 
 

4  
 

 
f. In the event of a dispute, who will decide what “escape route” to take?  This 

will depend on the type of contract you’re using as we all FS 475 
requirements.  Generally the holder of a deposit, if a Broker must:  (Attorneys 
and Title companies are not subject to the same requirements of FS 475 
regarding deposits) 

 
o Notify FREC of a good faith doubt within 15 days. 
o Notify FREC within 30 days the manner in which the holder of the 

deposit is seeking resolution 
o Notify FREC when the matter has been resolved. If an EDO was 

requested and the partiers settled before the EDO, notify FREC within 
10 days. (EDO Escrow disbursement order) 

 
g. As a general rule, your policy should provide for no cash deposits. The policy 

should also provide for release of deposits when there is no dispute and 
timeline for such. This would advise all parties of the check clearance 
requirement before refunding. 

 

61J2-14.008 Definitions. 
(1)(a) A “deposit” is a sum of money, or its equivalent, delivered to a real estate licensee, 

as earnest money, or a payment, or a part payment, in connection with any real 
estate transaction named or described in Section 475.01(1)(a), Florida Statutes, or for 
the purpose of obtaining satisfaction, release, or assignment of mortgages, or quit 
claim or other deeds deemed necessary or desirable in acquiring or perfecting the 
title to real estate, or assembling interest therein, or such sum delivered in escrow, 
trust or on condition, in connection with any transaction conducted, or being 
conducted, by such licensee within the scope of Chapter 475, Florida Statutes. 

(b) A deposit, as so defined, shall extend to and include not only cash, or currency, but 
any medium of exchange, or any securities to be converted into money, delivered for 
any of the purposes aforesaid, to be held or converted into cash or bank credits. A 
broker shall not be responsible for the payment of any check or draft, unless the 
broker, through culpable negligence, fails to deposit the same in the regular course of 
business, and the check or draft is not paid due to such culpable negligence, and 
damage results to some party entitled to complain of said culpable negligence. 

(2)(a) “Trust” or “escrow” account means an account in a bank or trust company, title 
company having trust powers, credit union, or a savings and loan association within 
the State of Florida. Only funds described in this rule shall be deposited in trust or 
escrow accounts. No personal funds of any licensee shall be deposited or 
intermingled with any funds being held in escrow, trust or on condition except as 
provided in subsection 61J2-14.010(2), Florida Administrative Code. 
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(b) When a deposit is placed or to be placed with a title company or an attorney, the 
licensee who prepared or presented the sales contract (“Licensee”), shall indicate on 
that contract the name, address, and telephone number of such title company or 
attorney. Within three (3) business days after each deposit is due under the sales 
contract, the Licensee’s broker shall make written request to the title company or 
attorney to provide written verification of receipt of the deposit. Within ten (10) 
business days of the date the Licensee’s broker made the written request for 
verification of the deposit, the Licensee’s broker shall provide Seller’s broker with 
either a copy of the written verification, or, if no verification is received by Licensee’s 
broker, written notice that Licensee’s broker did not receive verification of the 
deposit. If Seller is not represented by a broker, then Licensee’s broker shall notify 
the Seller directly in the same manner indicated herein.   

(3) “Immediately” means the placement of a deposit in an escrow account no later than 
the end of the third business day following receipt of the item to be deposited. 
Saturdays, Sundays and legal holidays shall not be considered as business days. 

Specific Authority 475.05, 475.25(1)(k) FS. Law Implemented 475.25(1)(k) FS. History–
New 1-1-80, Formerly 21V-14.08, Amended 10-13-88, 12-29-91, 7-20-93, Formerly 
21V-14.008, Amended 7-5-95, 7-4-06, 12-6-07. 

 
B. Termination – Caution: Independent Contractor vs. Employee?  

a. What will be the hours of operation of your “sticks and brick location”? This 
assumes you have a fixed location.  (In Florida, a Broker must have a physical 
office in a properly zoned location) 
 

b. Specify attendance and leave policies for employees and independent 
contractors. Consult your Attorney for what can and can’t be mandatory for 
Independent Contractors. 
 

c. Licensing requirements:  Policy must be provided with control provisions to 
insure staff has the required licenses for Salespeople and Brokers, as well as 
follow up for CE and Post Licensing requirements. This should also include the 
necessary occupational licenses required in most Jurisdictions. 
 

d. Employment and Independent Contractor affidavits: Every employee and 
salesperson should have a contract with the Broker.  At a minimum this 
contract will provide a segregation of duties, compensation matters, taxation, 
and termination provisions. It should also include an indemnification provision 
should the salesperson create an expense or lawsuit resulting from 
negligence, fraud, misrepresentation or any other violation of law. 

  


